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Dear Greg 
 
Planning Proposal at 173-179 Walker Street and 11-17 Hampden Street North Sydney NSW 

You intend to submit the above ‘planning proposal’ document to North Sydney Council — and request 
that it be progressed.  You have asked us whether there is a legal requirement for your request to be 
accompanied by landowner’s consent.  

Summary advice 

In our opinion: 

 The legislation expressly contemplates that local councils will consider requests made to them for the 
preparation of planning proposals.  Any person may make such a request.  The ability to make such 
a request is not limited a landowner. 

 The statutory ‘requirements’ issued under the legislation explicitly permit landowners or developers to 
prepare ‘planning proposal’ documents and submit them to local councils. 

 There is no requirement for the proponent to be: 

- a landowner; or 

- acting on behalf of (or with the consent of) a landowner. 

It is enough that the proponent is developer.  

Detailed advice 

1. The legislation 

1.1 In a legal sense a ‘planning proposal’ (to change the provisions of a local environmental 
plan) is prepared by the ‘planning proposal authority’ (as per section 3.33(1) of the 
Environmental Planning and Assessment Act 1979 (the EP&A Act)).  

1.2 The default ‘planning proposal authority’ (in the absence of contrary direction) is the local 
council (section 3.32(2) of the EP&A Act).  

1.3 The legislation does not require the planning proposal authority to obtain the consent of 
any landowners prior to the preparation, adoption or submission of a planning proposal.  

1.4 This is not surprising, since a planning proposal authority will, in many circumstances, 
prepare planning proposals that are not supported by affected landowners.  Ultimately, a 
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planning proposal authority is expected to act in the public interest — not in in the interest 
of any individual landowners.  

1.5 The legislation expressly contemplates that local councils will consider requests made to 
them for the preparation of planning proposals.  Clause 10A of the Environmental 
Planning and Assessment Regulation 2000 (the EP&A Regulation) says:  

When a council does not support a written request made to the council by a person for the 
preparation of a planning proposal under Part 3 of the Act, the council is required to notify the 
person as soon as practicable in writing that the proposal is not supported (bold added). 

1.6 Any ‘person’ may make such a request.  It is not limited a landowner. 

2. The requirements issued under the EP&A Act 

2.1 Section 3.33(3) of the EP&A Act says: 

The Planning Secretary may issue requirements with respect to the preparation of a planning 

proposal (bold added). 

2.2 There is no provision for any other body to issue such requirements.  In our view, the 
intention of the legislation is that procedural requirements for the preparation of planning 
proposals will be determined by the Planning Secretary alone (subject to other express 
provisions of the legislation that are not presently relevant).  

2.3 Requirements have been formally issued by the Planning Secretary in the form of 
Planning Proposals: Guide to Preparing Planning Proposals (December 2018).  Section 
1.2 of that document includes the following text: 

The Act does not say who must prepare the information needed for a planning proposal.  In 
practice, the planning proposal document can be prepared by a council, a landowner or 

developer seeking to change the planning controls relating to a particular site, area locality or 
local government area, or by a third party on behalf of a landowner or council (bold added). 

2.4 The requirements explicitly permit landowners or developers to prepare ‘planning 
proposal’ documents and submit them to local councils (as the planning proposal 
authorities).  Local councils are then free to adopt such proposals (with or without 
changes) under section 3.33(1) of the EP&A Act.  

2.5 This approach is then carried forward in the DPE’s Local environmental plans:  A guide to 
preparing local environmental plans (December 2018). Section 6.2 of that document sets 
out the ‘rezoning review’ process.  It explains (on page 12) that: 

The Rezoning Review mechanism allows proponents to make a request that an independent 

body review a request for a planning proposal prior to a Gateway determination being issued 
(bold added). 

2.6 Examples of a ‘proponent’ are given (under the heading ‘step 1’ on page 12): 

eg. developer, landowner 

2.7 There is no requirement under the policy that: 

(a) the proponent be landowner; or 

(b) the proponent be acting on behalf of (or with the consent of) a landowner. 

It is enough that the proponent is developer.  
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Please do not hesitate to contact me on (02) 8035 7858 if you would like to discuss this advice. 

Yours sincerely  
 
 

 
 

 

Aaron Gadiel 
Partner 
Accredited Specialist — Planning and Environment Law 

 




